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The X. Civil Senate of the Federal Supreme Court at the hearing on July 9, 2024 

by the presiding judge Dr. Bacher, the judges Hoffmann and Dr. Deichfull and 

the judges Dr. Kober-Dehm and Dr. Rombach 

ruled: 

The appeal against the judgment of the 6th Senate (Nullity Senate) 

of the Federal Patent Court of April 12, 2022 is dismissed at the 

plaintiffs expense. 

By law 
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Facts of the Case: 

1 The defendant is the proprietor of European patent 1 371 954 (patent in suit) 

granted with effect for the Federal Republic of Germany, which was filed on June 

7, 2003, claiming the priority of two German applications of June 14, 2002 and 

February 27, 2003, and relates to a scale. Claim 1, to which eight further claims 

refer back, was amended as follows in the opposition proceedings: 

Scale (1) having a supporting plate (4) for receiving a mass to be weighed and 
having an electrical switching device (16, 24) for choosing or selecting a function 
of the scale (1), characterized in that the switching device (16, 24) has a capacitive 
proximity switch having an electrode (18, 38, 44) which is arranged on the 
supporting plate (4) for monitoring the ambient capacitance of the electrode (18, 
38, 44), wherein the supporting plate (4) consists of an electrically nonconductive 
material and the electrode (18, 38, 44) is arranged under the supporting plate (4) 
and the function to be chosen or selected by means of the switching device (16, 
24) consists of the switch-on of the scale. 

2 An earlier nullity action against the patent in dispute was unsuccessful in 

both instances (Federal Supreme Court (BGH), judgment of March 28, 2017 

- X ZR 17/15). 

3 The plaintiff, who is being sued by the defendant for infringement of the 

patent in suit, has argued that the subject matter of the property right is not 

patentable. The defendant has defended the patent in suit in its current version. 

4 The Patent Court dismissed the complaint. The plaintiff appeals against this 

decision and continues to seek a nullity declaration of the patent in suit. The 

defendant opposes the appeal. 
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Reasons for the decision: 

5 The admissible appeal is unfounded. 

6 I. The patent in suit relates to an electric scale with a supporting plate for 

receiving a mass to be weighed. 

7 

8 

9 

1. According to the statements in the patent in suit, such scales were 

known in the prior art, for example as electric bathroom scales. There are different 

designs for activation. 

Measuring systems that are constantly ready for operation and activate the 

scales via weight changes on the supporting plate have the disadvantage that they 

constantly consume power and therefore have a high energy requirement. 

Scales are also known in which the need for electrical energy can be limited 

to the pure measuring and display process by means of a switching device. The 

switching device could consist of a contact switch to be operated with the foot. The 

disadvantage of this is that such a contact switch is complicated to wire and the 

user has to hit the switch precisely in order to switch on the scales. 

10 An acoustic switch that reacts to vibrations by tapping the scales is also 

known. However, switches of this type react not only to the user's intended actions, 

but also to external noises in an uncontrolled and unwanted manner. 

11 Finally, systems that can be activated via mechanical switches, proximity 

sensors and voice-controlled sensors are also known. 
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12 2. As the Senate already stated in the first nullity judgment (para. 7), the 

problem underlying the patent in suit can be formulated against this background 

as providing a scale which is simple and reliable in its operation and whose 

manufacturing and operating costs are low. 

13 3. To solve this problem, the patent in suit in claim 1 proposes a scale 

whose features can be organized as follows: 

1. The scale (1) having 

1.1 a supporting plate (4) and 

1.2 an electrical switching device (16, 24). 

2. The supporting plate (4) 

2.1 is used to receive a mass to be weighed and 

2.2 consists of an electrically non-conductive material. 

3. The electrical switching device (16, 24) 

3.1 is used to choose or select a function of the scale (1), 

which consists of switching on the scale (1), and 

3.2 has a capacitive proximity switch. 

4. The capacitive proximity switch has an electrode (18, 38, 

44) which 

4.1 is used to monitor the ambient capacitance of the 

electrode (18, 38, 44) and 

4.2 is arranged under the supporting plate (4). 

14 4. Some features require further discussion. 
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15 a) The Patent Court rightly assumed that switching on the scales within 

the meaning of feature 3.1 is to be understood as an operation in which the scales 

are put into a state in which a weighing operation can be carried out, i.e. the mass 

of the goods to be weighed can be determined and displayed. 

16 aa) This understanding is consistent with common usage and with the 

explanations of the embodiments described in the patent in suit. 

17 The first embodiment has a first switching device for switching on and off and 

a further switching device for reading out data from a memory and evaluation unit 

(para. 17). In a further embodiment, a switching device is used to switch the scale 

on, while the scale is switched off automatically after a certain period of time (para. 

20). 

18 In this context, too, it is not explained in more detail what is meant by 

"switching on". However, it is clear from the comparison between switching on and 

switching off that the purpose of switching on is to put the scale into a state in 

which a weighing operation can be carried out. This excludes switches that can 

only be used to set operating parameters. 

19 bb) No further requirements can be inferred from either the claim or the 

description. 

20 In the description, one of the advantages of the switching device with 

capacitive proximity switch is a low energy requirement (para. 9, line 26). 
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21 This specification is only reflected in claim 1 insofar as the switching device 

according to feature 3.2 has a capacitive proximity switch. This opens up the 

possibility of keeping the energy requirement low. However, claim 1 does not 

specify whether and how this is to be done. 

22 Against this background, whether it is sufficient for feature 3.1 to be realized 

if a switching device only has the function of unlocking a scale that is already 

functional in itself but locked or of making other functions accessible, such as 

reading previous measured values, is not relevant for the decision on the legal 

status. 

23 b) The Patent Court also rightly assumed that the capacitive proximity 

switch belonging to the switching device according to feature 3.2 is the 

component which triggers the switching-on process provided for in feature 3.1. 

24 aa) On a grammatical interpretation, however, claim 1 could be understood 

to mean that features 3.1 and 3.2 are not necessarily functionally related. 

However, this is in contradiction to the function of the proximity switch as a 

component of the switching device according to the description. 

25 According to the description, switching devices with a capacitive proximity 

switch are provided to select the functions described, for example switching the 

scale on and off or reading out data (para. 17, para. 20). This shows that the 

capacitive proximity switch is the component that triggers the switching process. 

This function is decisive for the interpretation of feature 3.2. 
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26 bb) No different assessment results from the statements also contained in 

the description, according to which the choosing or selection of a function of the 

scales by means of the electrical switching device consists in switching on the 

scales (para. 9, lines 14-16). 

27 These explanations are part of a text passage in which the functions of a 

capacitive proximity switch are described (para. 9). A switching device within the 

meaning of these explanations is therefore a device in which the switching 

operation is triggered by a capacitive proximity switch. 

28 c) A capacitive proximity switch within the meaning of feature 3.2 is, as 

the Patent Court correctly explained with reference to the corresponding 

statements in the description (para. 9, line 56 et seq.), a device which reacts to 

the approach of objects which have different dielectric properties than the 

stationary environment of the proximity switch. 

29 Claim 1 does not specify the distance from the electrode at which the switch 

must react. Therefore, it is not excluded to design and arrange the proximity 

switch in such a way that it only reacts when the support plate is touched. 

However, even with such a design, the switching process must be triggered by 

the approach of an object or part of the body. Triggering by other means, such as 

the effect of mechanical forces, is not sufficient. 

30 d) Ambient capacitance monitoring is provided in feature 4.1 as a function 

of the electrode. 

31 Whether the view expressed by the Patent Court in the notice issued 

pursuant to Sec. 83 (1) Patent Act and also expressed in the judgment under 

appeal by formulating feature 4 differently from the structure reproduced above, 

that this function is realized by the capacitive proximity switch in its entirety, is 

correct, is not relevant for the decision of the dispute. 
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32 The Patent Court also does not doubt that the electrode is in any case one 

of the components which serve to monitor the ambient capacitance. This function 

is mandatory in feature 4.1 of claim 1. This does not rule out the possibility that 

further components are required to enable the switch to monitor the ambient 

capacitance in the required manner. 

33 e) According to feature 4.2, the electrode of the capacitive proximity 

switch must not only be located at a height level below the height level of the 

supporting plate, but also below the surface over which the supporting plate 

extends. 

34 The fact that claim 1 provides at one point that the electrode is arranged on 

the supporting plate and at another point that it is arranged below the supporting 

plate does not lead to a different assessment. 

35 Contrary to the opinion of the appeal, this does not define two features that 

must be realized independently of each other. Rather, the second requirement 

("under") is a concretization of the first ("on"). 

36 This is consistent with the description, according to which it is advantageous 

if the electrode has an electrically conductive metal element attached to the 

supporting plate (para. 13), and particularly advantageous if the electrode has an 

electrically conductive pressure layer under the supporting plate (para. 10). In 

accordance with this, it is stated with respect to the first embodiment that the 

switching device has an electrode on the supporting plate (para. 17), whereas in 

the second embodiment the electrode is arranged under the supporting plate 

(para. 18). After inclusion of feature 4.2 in the claim, only this embodiment 

belongs to the subject-matter of the patent in suit. 
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37 II. The Patent Court essentially gave the following reasons for its 

decision: 

38 The subject matter of claim 1 is novel and is not suggested to the skilled 

person by the prior art. 

39 The European patent specification 612 986 (NK4) discloses feature group 1 

as well as features 2.1 and 3.1. Features 2.2 and 3.2 as well as feature group 4 

are not disclosed. The addition of a capacitive proximity switch in the sense of 

these features was not obvious on the basis of NK4. It was to be assumed that 

the skilled person, an engineer (FH) or bachelor of electrical engineering with 

several years of experience in the field of developing scales, was basically aware 

of capacitive proximity switches at the time of priority and that the person knew 

that touchpads, which could also react to proximity, were not only used as input 

devices for computers, but also in kitchens and in environments where they were 

exposed to liquids. However, this knowledge is not sufficient as an incentive to 

replace the buttons of the scale disclosed in NK4 with a capacitive proximity 

switch and to arrange its electrode on or under the supporting plate. The two 

options available to the skilled person for realizing these measures would have 

fundamentally changed the overall concept of the scale of NK4, which is designed 

for simple operation, and thus considerably reduced its user-friendliness. Even if 

the other citations in the proceedings were taken into account, the skilled person 

would not arrive at the subject-matter of claim 1. 

40 The German disclosure document 196 39 095 (NK1) also discloses only 

feature group 1 and features 2.1 and 3.1. Based on NK1, the skilled person may 

still be prompted to design the electrodes on the supporting plate used for 

measuring biophysical values to be non-conductive in order to avoid an electrical 
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short circuit even without additional insulation. However, there was no reason to 

implement the features relating to the capacitive proximity switch. NK1 did not 

disclose a simple personal scale in which the focus was on a simple switching option 

with high functional reliability and simultaneously low manufacturing and operating 

costs, but rather a complex analytical scale in which, in addition to touch switch 

surfaces on the actual scale body, there were a large number of wired components, 

some of which had to be operated separately and, in the case of the ear contact 

clip, even had to be attached to the user's body. Against this background, there is 

no reason for the skilled person to replace the on/off switch of the scale, which can 

already be activated automatically with a load or via the foot-operated switch, with 

a proximity switch such as that of the NK4, which may be even slightly easier to 

operate. Even if the skilled person had implemented this measure, neither NK1 nor 

NK4 would have suggested moving the electrode of a capacitive proximity switch to 

or under the support plate. 

41 The US patent specification 6 359 239 (NK7) discloses feature groups 1 and 

2 as well as feature 3.1, but not feature 3.2 and feature group 4. It is already 

questionable whether the skilled person would include NK7 in his considerations, 

since this citation primarily relates to a cutting board in which the integrated scale 

only concerns a secondary aspect. In any case, there was no reason to replace 

the switch with a capacitive proximity switch. Such a modification was associated 

with the risk that the scale would not only be switched on when it was intended to 

be used as such, but also every time the user's hands or cutting material came 

close to the sensor. Neither NK7 nor the other citations in the proceedings provide 

the skilled person with a suggestion to remove all components relating to the 

cutting board and to convert it into a pure scale. 
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42 The Japanese patent application Hei 5-118901 (NK11) only discloses 

feature group 1 and feature 2.1. Contrary to the plaintiffs view, a suggestion to 

add the undisclosed features to the scales described in NK11 does not arise from 

the international applications WO 96/13098 (NK3) and WO 01/27868 (NK6). It is 

not apparent how the scales of the device disclosed in NK11 are put into 

operation. Thus, it is also not clear why the skilled person should combine the 

citations NK3 or NK6 with NK11. 

43 The German utility model specification 201 10 961 (NK2) does not disclose 

feature 3.2 and feature group 4. NK2 is limited to information on the function of 

the circuit breaker for switching the device on and off, but does not contain any 

references to technical problems of the circuit breaker tackled by the invention, 

which can occur, for example, due to the humidity usually prevailing in a bathroom 

or due to splash water. In view of the touchpads described in NK6 and NK10, the 

skilled person also had no reason to replace the mechanical pressure switch of 

NK2 with a capacitive proximity switch, as simpler options were available to him 

to increase the functional reliability of the switch. 

44 European patent application 1 125 550 (NK8) was even further off the mark. 

It is not apparent why the skilled person should have reason to change the switch-

on mechanism of the scale, which is not disclosed in NK8 but is obviously 

satisfactory, and to combine NK8 with other citations in the process, such as NK3, 

NK4, NK6 or NK10. 

45 III. This assessment stands up to review in the appeal proceedings. 
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skilled person also had no reason to replace the mechanical pressure switch of 

NK2 with a capacitive proximity switch, as simpler options were available to him 

to increase the functional reliability of the switch. 

44 European patent application 1 125 550 (NK8) was even further off the mark. 

It is not apparent why the skilled person should have reason to change the switch-

on mechanism of the scale, which is not disclosed in NK8 but is obviously 

satisfactory, and to combine NK8 with other citations in the process, such as NK3, 

NK4, NK6 or NK10. 

45 III. This assessment stands up to review in the appeal proceedings. 
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46 1. The Patent Court rightly decided that the subject matter of claim 1 was 

not obvious on the basis of NK4. 

47 a) NK4 deals with the simplest possible operation of scales with a keypad 

and a display panel (col. 1, lines 54-57). 

48 As a solution, NK4 proposes to provide a button for zeroing and a second 

button in the form of a bar-shaped sensor button field that can be subdivided into 

individual switching areas along the entire length in the direction of the X coordinate. 

This design and a display field arranged directly above the bar-shaped button should 

make it possible to show the programs and configuration options that can be called 

up in the display field and to call them up directly by touching the button located 

below the display in the entire area directly adjacent to the display (col. 2, lines 7-

20). The ability to freely divide the bar-shaped button into individual switching areas 

is intended to facilitate the operation of the scale by providing only a number of 

switching areas corresponding to the displayed program and also to prevent the 

display field from becoming cluttered with other displays that are not currently 

required (col. 2, lines 21-28). 

49 An embodiment example is shown schematically in Figure 1 below. 
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50 The scale (9) has a housing and a weighing pan (17). The housing 

comprises a keypad (5) with two bar-shaped keys (7, 11) and a display panel (3), 

which is divided into two lines (13, 15). 

51 The buttons can be operated by pressing and overcoming a mechanical 

resistance or by touching a button designed as a softkey, touchpad or touch panel 

(col. 3, lines 29-32). 

52 b) Thus, feature group 1 and features 2.1 and 3.1 are disclosed. 
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53 c) Whether the term "touchpad" used in NK4 refers to a capacitive proximity 

switch within the meaning of feature 3.2, although in the explanations to Figure 1 the 

place of contact is defined as the area with the greatest surface pressure (col. 3, lines 

35-46), does not require a final decision. 

54 d) In any case, the arrangement of an electrode under the supporting plate, 

as provided for in feature 4.2, is not disclosed. 

55 Contrary to the opinion of the appeal, it is not sufficient for the disclosure of this 

feature that the buttons disclosed in NK4 are arranged at a height level which is below 

the height level of the supporting plate. 

56 As already explained above, in order for feature 4.2 to be realized, the electrode 

must be arranged below the surface occupied by the supporting plate. The fact that 

this requirement is not met by the scales disclosed in NK4 is not called into question 

by the appeal. 

57 e) The Patent Court rightly decided that there was no reason to supplement 

the scales disclosed in NK4 with a capacitive proximity switch for switching on the 

scales, in which the electrode is arranged under the supporting plate. 

58 Such an arrangement would have required a fundamental departure from the 

arrangement of the keys revealed in NK4. 

59 As the Patent Court correctly pointed out, both the removal of a key from the 

keyboard proposed in NK4, which is arranged next to the supporting plate, and the 

arrangement of the entire keyboard under the supporting plate would have led to a 

reduction in user-friendliness. Such measures were not obvious on the basis of NK4 

because this citation strives for the simplest possible user guidance. 
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60 f) Against this background, there was also no reason to combine the 

operating concept proposed in NK4 with individual elements from NK11, NK8, NK1, 

NK2 or NK7. 

61 2. The Patent Court also rightly decided that the subject-matter of claim 1 

over NK1 is based on inventive step. 

62 a) NK1 deals with the problem of further developing personal scales with an 

electronic evaluation device and a display unit in such a way that a large number of 

biophysically significant values of the person being weighed can be displayed (col. 1, 

lines 5-9). 

63 As a solution, NK1 suggests equipping the scales with additional measuring 

devices from which the desired values can be derived (col. 1, lines 10-22). An 

example of an embodiment is shown schematically in Figure 1 below. 
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64 Two flat electrodes (4, 5) attached to the weighing plate (3) are used to measure 

the blood pressure (col. 1, line 65 et seq.). The operating mode can be selected via 

several buttons (19) (col. 1, line 37 et seq.). 

65 The scales are switched on and off using a foot-operated switch (12) or 

automatically when a load is applied (col. 1, lines 43-45). 
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66 b) Thus, feature group 1 and features 2.1 and 3.1 are disclosed. 

67 c) Not disclosed is feature 3.2. 

68 NK1 contains no indication that the switch optionally provided for switching on 

and off is designed as a capacitive proximity switch. NK1 also contains no information 

on the electrodes (4, 5) and the tactile switching surfaces (19). 

69 d) Also not disclosed is feature 4.2. 

70 The electrodes (4, 5) shown in NK1 - which are not used to switch on the scales 

anyway - are not located under the weighing plate (3), but on the top of it. 

71 e) Based on NK1, the addition of these two features to the scale was not 

suggested. 

72 In NK1, the focus is on determining additional biophysical values. The on/off 

mechanism of the scale is mentioned more in passing. Against this background, there 

was no starting point for dealing with the design or further development of this 

mechanism. 

73 Whether, on the basis of NK1, there was reason to design the tactile switching 

surfaces (19) as capacitive proximity switches within the meaning of feature 3.2 and 

to arrange them under the support plate does not require a final decision. Even if this 

were to be affirmed, there would have been no reason to design the on/off switch (12) 

in the same way. NK1 does not establish a functional connection between this switch 

and the touch buttons (19). Accordingly, the citation provides for different designs and 

different locations for the two control elements. 
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74 In order to arrive at feature 3.2, it would have been necessary to consider that 

switching on and off is an operating function that can be designed in the same way 

as the selection of operating modes. This consideration may not require in-depth 

specialist knowledge. However, NK1 did not give rise to any such suggestion. 

75 3. The subject matter of claim 1 is also not suggested by NK8. 

76 a) NK8 relates to a device for measuring body impedance and weight. 

77 NK8 states that important operating information is often attached to the 

underside of well-known appliances of this type and is therefore difficult to access 

during use. If they are attached to the top, they could easily come off if the appliance 

is walked on with wet feet (para. 6). In addition, it is often difficult for the person 

weighing themselves to recognize the index markings on which they have to stand to 

determine exact values (para. 7). 

78 As a solution, NK8 proposes a measuring platform that comprises an inner and 

an outer plate or only an outer plate. In both cases, the outer plate is transparent. 

This allows important information for operating the device or warning notices to be 

attached to the underside of the outer plate so that they can be read at any time and 

are also protected against detachment due to moisture. The electrodes for measuring 

body impedance are located on the outer plate and consist of an electrically 

conductive coating. This makes it easier for the person weighing themselves to place 

their feet correctly on the electrodes (paras. 12-14). 

79 b) Thus, feature group 1 and feature 2.1 are disclosed. 
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80 c) Not disclosed is a capacitive proximity switch within the meaning of feature 

3.2. 

81 NK8 does not contain any information on switching on the disclosed meter. 

82 d) A suggestion to design the mechanism for switching on the scale as a 

capacitive proximity switch within the meaning of feature 3.2 is not apparent from 

NK8. 

83 4. The subject matter of claim 1 is also not suggested by NK7. 

84 a) NK7 discloses a cutting board on which food can be cut and slid onto a 

separately formed weighing surface for weighing. 

85 An example of an embodiment is shown in Figure 1 below. 
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86 A weighing area (16) and a visual display (32) are located to the right of the 

cutting surface (12) (col. 3, lines 51-63). The displayed unit (ounces or grams) can 

be set using a changeover switch (40) (col. 4, lines 50-52). 

87 b) As the Patent Court rightly pointed out, there is no suggestion that the 

weighing surface of the cutting board should be designed in accordance with the 

features of the patent in suit. 

88 As the Patent Court correctly pointed out, such an embodiment would require 

the scale to be separated from the cutting board. This would involve a fundamental 

departure from the design principle disclosed in NK7. 
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89 Irrespective of this, NK7 does not suggest that a capacitive proximity switch as 

defined in feature 3.2 should be used to switch on the scale. 

90 5. The subject matter of claim 1 is also not suggested by NK11. 

91 a) NK11 discloses a device for checking the residual quantity of adhesive in 

a tank, such as is used in devices for folding cartons (para. 1). 

92 NK11 describes the conventional use of a flow meter in the prior art as 

disadvantageous, as the viscous adhesive often clogs the mechanism for actuating 

the flow meter and this leads to inaccurate measurements and, in addition, a flow 

meter cannot be connected to a system that signals that the minimum quantity of 

adhesive has not been reached and refilling is required (para. 2). 

93 To avoid these disadvantages, NK11 suggests determining the residual quantity 

of adhesive by weighing. The scales used for this purpose have a turntable whose 

position depends on the weight determined. A piece of metal is attached to a specific 

position on the turntable. A proximity switch is attached to the housing of the scale, 

which is activated when it comes close to the piece of metal. These two elements are 

arranged so that activation occurs when the remaining amount of adhesive falls below 

a certain level. A buzzer or light is then activated to signal that it needs to be refilled 

(paras. 9-13). 

94 b) Thus, feature group 1 and feature 2.1 are disclosed. 

95 c) Not disclosed is the combination of features 3.1 and 3.2. 
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96 NK11 reveals a proximity switch. However, this is not used to switch on the 

scale. How the scale can be switched on is not explained in NK11. 

97 d) Based on NK11, there was no suggestion to design the mechanism for 

switching on the scale as a capacitive proximity switch. 

98 The proximity switch shown in NK11 is not used to operate the scale, but to 

monitor the operation of a machine. From this starting point, there was no reason to 

design switches intended for other functions in the same way. 

99 6. A synopsis of all caveats did not result in any further suggestions. No 

caveats gave reason to design a switch for switching on the scale in accordance with 

features 3.2 and 4.2. 

100 7. Contrary to the opinion of the appeal, the publication of EDISEN electronic 

GmbH (Digitale kapazitiven Sensoren - EDISEN-Sensor IC "Ee 301", NK12) 

submitted for the first time in the appeal instance also does not give rise to any further 

suggestions. 

101 a) NK12 discloses a miniature sensor that can be mounted on the inside of 

appliance housings and can therefore be operated without opening the housing. The 

sensor currents are generated by tapping the outside of the housing wall. 

102 b) This may disclose a capacitive proximity switch within the meaning of 

feature 3.2. 

103 As the Senate already stated in the first nullity proceedings (para. 34 et seq.), 

the availability of such switches did not, however, give rise to the suggestion that such 

devices should be used in accordance with features 3.1 and 4.2. 

- 23 - 

96 NK11 reveals a proximity switch. However, this is not used to switch on the 

scale. How the scale can be switched on is not explained in NK11. 

97 d) Based on NK11, there was no suggestion to design the mechanism for 

switching on the scale as a capacitive proximity switch. 

98 The proximity switch shown in NK11 is not used to operate the scale, but to 

monitor the operation of a machine. From this starting point, there was no reason to 

design switches intended for other functions in the same way. 

99 6. A synopsis of all caveats did not result in any further suggestions. No 

caveats gave reason to design a switch for switching on the scale in accordance with 

features 3.2 and 4.2. 

100 7.  Contrary to the opinion of the appeal, the publication of EDISEN electronic 

GmbH (Digitale kapazitiven Sensoren - EDISEN-Sensor IC "Ee 301", NK12) 

submitted for the first time in the appeal instance also does not give rise to any further 

suggestions. 

101 a) NK12 discloses a miniature sensor that can be mounted on the inside of 

appliance housings and can therefore be operated without opening the housing. The 

sensor currents are generated by tapping the outside of the housing wall. 

102 b) This may disclose a capacitive proximity switch within the meaning of 

feature 3.2. 

103 As the Senate already stated in the first nullity proceedings (para. 34 et seq.), 

the availability of such switches did not, however, give rise to the suggestion that such 

devices should be used in accordance with features 3.1 and 4.2. 



-24-

104 NK12 does not lead to a different assessment in this respect. 

105 Due to its small dimensions, the sensor disclosed in NK12 may have been 

particularly suitable for use as a switch-on switch in a bathroom scale. However, 

this circumstance was not sufficient to consider such a use despite the reasons set 

out in the first nullity proceedings for the lack of suggestion to provide a capacitive 

proximity switch for the switch-on function at all (para. 34). 
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106 The decision on costs is based on Section 121 (2) PatG and Section 97 (1) Code of 

Civil Procedure (ZPO). 

Bacher Hoffmann Deichfull 

Kober-Dehm Rombach 

Lower court: 
Federal Patent Court, decision of April 12, 2022 - 6 Ni 27/20 (EP) - 
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